TO: House Democratic Caucus
FROM: Marc Powers, Director of Communications and Policy

DATE: Dec. 2, 2013
RE: LIMITS ON LEGISLATIVE AUTHORITY DURING SPECIAL SESSION
OVERVIEW
On Nov. 29, Gov. Jay Nixon issued a proclamation calling the General Assembly into special session beginning Dec. 2 to pass legislation modifying four existing business incentives programs to provide the Boeing Co. with $150 million a year in state tax breaks in exchange for the company agreeing to build its next generation Boeing 777X airliner in St. Louis. 

Some Republican lawmakers have suggested that the tax breaks for Boeing be tied to other legislation, such as restricting or eliminating some of the state’s many existing tax credit programs, which currently cost the state treasury more than $600 million a year in lost revenue; enacting broad income tax cuts for all corporations, similar to those Nixon vetoed earlier this year; or making Missouri a so-called right-to-work state.

However, the Missouri Constitution prohibits lawmakers from acting on matters not specifically mentioned in the governor’s special session call, and Nixon has crafted his call narrowly to preclude lawmakers from pursuing those or other issues. The governor’s call says, in relevant part:

“I HEREBY state that the action of said General Assembly is deemed necessary concerning each matter specifically designated and limited hereinafter as follows:

· “To enact legislation authorizing large-scale aerospace projects to be funded under the Missouri Works Program (Sections 620.2000 to 620.2020, RSMo.), Missouri Business Use Incentives for Large-Scale Development Act (BUILD) (Sections 100.700 to 100.850, RSMo.), Missouri Works Training Program (Sections 620.800 to 620.809, RSMo.), and the Real Property Tax Increment Allocation Redevelopment Act (Sections 99.800 to 99.865, RSMo.) within a distinct annual funding cap established for such aerospace projects. 

· “To allow the Senate to consider appointments to boards, commissions, departments, and divisions that require advice and consent of the Senate.” 

As a result of the narrow call, any attempt by lawmakers to add provisions to the Boeing bill not specifically authorized by the governor could result, based on Missouri Supreme Court precedent, in the legislation being declared unconstitutional if challenged.
CONSTITUTIONAL PROVISIONS AND INTERPRETATION
The governor derives his authority to call a special legislative session from Article IV, Section 9 of the Missouri Constitution, which says, in relevant part:

“On extraordinary occasions he may convene the general assembly by proclamation, wherein he shall state specifically each matter on which action is deemed necessary.”

Article III, Section 39, Subsection 7, prohibits the General Assembly from acting on subjects that are beyond the scope of a special legislative session agenda as determined by the governor. That provision says:


“The general assembly shall not have power: … (7) To act, when convened in 
extra session by the governor, upon subjects other than those specially designated 
in the proclamation calling said session or recommended by special message to 
the general assembly after convening of an extra session.”

Of the several Missouri Supreme Court cases involving subject-matter limitations on legislative authority during a special session, the most recent is 84 years old. As a result, these cases all pre-date the current Missouri Constitution of 1945 and interpret the predecessor provision of Article III, Section 39, Subsection 7, from the state Constitution of 1875 – Article IV, Section 55. Although the wording of the two versions differs slightly, the substance is the same. The 1875 version says:


“The General Assembly shall have no power, when convened in extra session by 
the Governor, to act upon subjects other than those specially designated in the 
proclamation by which the session is called, or recommended by special message 
to its consideration by the Governor after it shall have been convened.”
The Supreme Court’s cases on this subject established the following points:
· The constitutional constraint on the General Assembly to act only on subjects authorized by the governor during special session is mandatory, not discretionary.

·  If the General Assembly passes legislation that is beyond the scope of the governor’s call, the fact that the governor signs it into law doesn’t cure the deficiency, and the legislation is still unconstitutional. 

· The governor may only restrict the General Assembly to the subjects he puts before it and cannot specify the details by which lawmakers address those subjects. To the extent the governor’s call attempts to dictate the details of legislation, such details are merely advisory, and the General Assembly need not adhere to them.

· Although the governor may dictate only the subject, and not the details, of legislation, the court typically has construed authorized subjects so narrowly as to rule legislation unconstitutional for containing provisions that are logically related to and supportive of those subjects, but not specifically mentioned in the call. In one instance, the court even declared unconstitutional a bill that made two changes to a single existing statute because the governor’s special session call authorized only one of those changes.
Below are the major cases on the limits of legislative authority during special sessions:
WELLS v. MISSOURI PACIFIC RAILWAY Co. (1892) 19 SW 530
Governor’s Call: To enact legislation implementing provisions of Article XII of the Constitution of 1875 regulating the business practices of corporations and railroads.

Legislative Action: Passed legislation requiring railroads to adopt certain safety measures to prevent accidents.

Supreme Court said: The legislation was beyond the scope of the governor’s call and unconstitutional since Article XII made no mention of railroad safety. Also, the fact that the governor signed the bill into law, thus approving of the legislature’s action, didn’t serve as a retroactive expansion of the call.
Key Quotes: “When they have said, as in the language before us, that ‘the general assembly shall have no power in extra session to act upon subjects other than those specially designated,’ etc., it is our duty to give effect to that statement. To hold that such language is merely directory would amount, in substance, to amending the instrument so as to import that the assembly should have no such power unless it assumed that power. Such a reading, we conceive, would reduce the command to a dead letter, and virtually eliminate it. It is a reading we do not feel at liberty to adopt, however great the respect we entertain for the legislation. …”

“(I)t is immaterial that the governor, by his formal signature, in due course approved the bill after its passage by the general assembly. By the terms of the constitution the legislative power to act in the premises depended on the governor’s taking the initiative by a proclamation or a message. His subsequent approval cannot be accepted as a substitute for those earlier steps which the law prescribes.”

STATE ex rel. RICE v. EDWARDS (1922) 241 SW 945 (Lead case)
STATE ex rel. BYRNE v. EDWARDS (1922) 241 SW 951 (Companion case)
Governor’s Call: “The amendment of section 2947, Revised Statutes of Missouri for 1919, to permit the division of cities of six hundred thousand or over into districts for justices of the peace, by such officers as your body may specify.”
Legislative Action: Passed legislation amending Section 2947 to divide cities of 600,000 or more residents into justice of the peace districts and also into constable districts, the latter office being included in Section 2947 as it existed prior to the special session bill.
Supreme Court said: The legislation was beyond the scope of the call and unconstitutional because the call made no mention of constable districts.
Key Quotes (from Rice): “(W)e find no fault with those cases which hold that when the subject or matter is submitted to the Legislature, the Legislature is authorized to legislate upon the subject or matter in any way that it sees fit. It does not have to follow the views of the Governor, and legislate in a particular way upon the submitted subject. But this rule does not change the rule that the Governor can limit the subject-matter for consideration, and for legislative action. The matter to be legislated upon at a special session is within the discretion of the governor. …”
“The subject submitted was for the arrangement of districts for ‘justices of the peace, in cities having 600,000 or more inhabitants.’” The lawmakers went beyond this subject, or matter, and legislated upon districts which covered both justices of the peace, and constables. Under our rulings, and under rulings elsewhere, the Governor can and should specifically name the matter or subject for legislative action. When he has specifically named it, all the courts hold that the Legislature cannot go beyond it. Not a case cited by respondents contravenes this rule. The matter submitted was as to districts for justices of the peace, and nothing more. The legislation goes beyond this submission and is for that reason void. Even though it is conceded that the section which the Governor desired amended covered both offices, yet he had the right to place before the Legislature the single matter of districts for justices of the peace, and this he did in language too plain to dispute. Had he desired language for constables, he could have submitted it; but did not.”
STOCKE v. EDWARDS (1922) 244 SW 802
Governor’s Call: “The subject of making the assessors in cities of five hundred thousand or over elective state officials.”

Legislative Action: Passed a bill making assessors elected officials in cities with 500,000 or more residents, defining the duties and powers and fixing the salaries of such assessors and creating a board of equalization to hear assessment appeals.

Supreme Court said: The legislation was unconstitutional because it went beyond the scope of the call by including matters related to assessors but not pertaining to their election.
Key Quotes: “While it might be plausibly argued that the matters contemplated by said last-mentioned sections are incidental and pertinent to the office and duties of assessor, it cannot, however, be logically asserted that they fall within the subject submitted by the Governor’s message, to wit, making the office of assessor elective. …”
“Adverting again to the special message of the Governor, … we find, as heretofore stated, that the subject of the election of assessors was the only subject recommended in such message. Therefore, when the Legislature proceeded to enact a law covering a great number of details and particulars relating to the authority and duties of assessor, other than and in addition to the election of such official, and creating a distinctive board with powers and duties separate and apart from assessor, it exceeded its authority and the act fell within the constitutional inhibition.”

LAUCK v. REIS (1925) 274 SW 827
Governor’s Call: “The subject of regulating or licensing motor vehicles, and fixing the amount and manner of collecting such registration or license fees … .”

Legislative Action: Passed legislation revising the chapter of state law relating to “motor vehicles,” including changes to traffic offenses.
Supreme Court said: The legislation was constitutional since traffic regulations fit the governor’s broad call for “regulating … motor vehicles.”
Key Quote: “From what we have here said, we arrive at the conclusion that the subject of regulating motor vehicles was recommended and submitted to the consideration of the General Assembly by the Governor’s message. It therefore follows that the General Assembly had the power to enact the Motor Vehicle Act in question, the subject-matter of that act being germane to the subject submitted, the regulating of motor vehicles, and the act in question is not violative of the constitutional inhibitions invoked by appellant.”

STATE ex rel. CARPENTER v. CITY OF ST. LOUIS (1928) 2 SW 2d 713

Governor’s Call: Seven subjects mostly related to roads and road bonds.

Legislative Action: Passed legislation amending the Library Act.

Supreme Court said: The legislation was unconstitutional since changes to the Library Act went beyond the scope of the call.

Key Quote: “Plainly, then, under the facts agreed upon, the Legislature in that special session had no power to amend the Library Act, and the act of 1921 is unconstitutional.”
STATE OF MISSOURI v. ADAMS (1929) 19 SW 2d 671
Governor’s Call: “(T)o take up for consideration the repeal of the statute abolishing capital punishment and the re-enactment of such a statute in lieu thereof as you may determine” to restore capital punishment, which the state had abolished in 1917.
The governor’s call was made in response to a request from the General Assembly, which had convened in a special session in 1919 for the purpose of ratifying the 19th Amendment to the U.S. Constitution granting women’s suffrage. Lawmakers asked for an expanded call “authorizing the enactment of such laws as will restore to the statute books of this state, the punishment by death either by hanging in the counties or electrocution within the walls of the state prison.”

Legislative Action: Passed legislation reinstating the capital punishment statute as it existed prior to its abolishment, with an additional clause stating that “the jury shall decide which punishment shall be inflicted.”
Supreme Court said: The additional language mandating that only the jury, and therefore not a judge, could hand down a death sentence was beyond the governor’s call and unconstitutional, although the court upheld the remainder of the statute reinstating capital punishment.

Key Quote: “The Assembly requested authority to consider execution of sentence ‘either by hanging in the counties or by electrocution within the walls of the State Prison.’ From this it is clear the words in the (governor’s) message, ‘as you may determine’ had reference to the execution of sentence and authorized the Assembly to fix the place and manner of death. It follows this amendment is beyond the subject submitted and that part of the statute providing ‘and the jury shall decide which punishment shall be inflicted’ is void.”
